I. C. C. 
PRACTITIONERS’ 
JOURNAL 








Vou. V. DeEcEMBER, 1937 No. 3 








Published Monthly—Except July and August 


BY THE 
ASSOCIATION OF PRACTITIONERS BEFORE 
Tue INTERSTATE COMMERCE COMMISSION 


Unpver SUPERVISION OF COMMITTEE ON PRINTING AND PUBLICITY 


JoserH C. Coiguitt J. Raymonp Hoover 


A. Lane CRICHER R. GRANVILLE Curry, 
Harry S. Exkins Chairman. 


F. F. Estes Epwin F. Morcan 
Cnartes E. Bett Pau. H. JOHANSEN 


EDITED AND MANAGED By THE Boarp oF EDITORS 
Ciarence A. MiLLterR R. Granvitte Curry SaraH F. McDonouGcH 


As a medium of expression and exchange of thought for 
improving the preparation and presentation of cases 
to the Interstate Commerce Commission; for the develop- 
ment of a wider knowledge and better understanding 
of the Interstate Commerce Act and related Acts; and 
as a forum for the presentation and discussion of technical 
subjects of interest to students of transportation. 








SUBSCRIPTION PRICE TO NON-MEMBERS 
Per Year $5.00. Per Copy 50 Cents. 











Printed at Federalsburg, Maryland. 
Editorial and Business Office—2218 I. C. C. Building, Washington, D. C. 


The publication of signed articles, notes or reviews 
in this JouRNAL implies no adoption by this Associa- 
tion of the views therein expressed. 











CONTENTS 
(Continued from Cover Page) 

Federal Communications Commission Procedure Revised....................:c:sssssss0esseen 1B 
Repeal of Undistributed Profits Tax Urged By Brookings Institution........................ 173 
James W. Carmalt, Chairman of National Mediation Board, Dead....0.....0....00.00000... 174 
Revised Rules of Practice and Procedure of The Tariff Commission........................ 174 
SOU: UE PRMINRE TURE TTB. cscvcuscssscsveeseccensscnsovsessseseosivecsuscecossosaston 175 
President Roosevelt Discusses Railroad Situation .......0.0....0.00.0.cccccccccccsesseseeseeseeeentenees 176 
cscs ob Sse selon haan siasiia 
Transportation’s Contribution To National Income... cccccccccccscsceceseseesceesveoeen 177 
PUUMUE CRMINUE CHRMIIUINS tek FCUIIED. in sascccsssnsscscescicsossussccccecsesessssssssnscocassssiesesosssseonsée 178 
Mississippi Valley Association Opposes Reorganization of Government Depart- 

ORR T Rr TERN A aR RIEHL SE a EAE 179 
Bituminous Coal Commission Amends Rules of Practice..................cccccccccesseesseesseeeeneees 180 
cl) eee ee ee ... 180 
Eibeposition Of Mitestosingi Bares Limes .eccsccccescccesssccescssescsscscccscescvssessessossess 180 


Srnec .scocisccdsnsoscccadessndncsecbessadcbcosososdvaasocsesees 








HE 
bee: 
States 
duty ¢ 
the Ir 
Gover 
admin 

T 
4, 188 
Comm 
vision 
public 
have 1 
It see 
the st 
by the 

T 


oratin 
that ; 
spect, 
largel 
set Uy 
fields. 
passe 
bunal 
exal 
have 











The Interstate Commerce Commission 
After Fifty Years 


HE very exemplar of administrative tribunals in this country has 

been and is today the Interstate Commerce Commission. Many of the 
States, prior to 1887, had established commissions charged with the 
duty of regulating railroad rates. But the establishment by Congress of 
the Interstate Commerce Commission was the first step by the Federal 
Government in the regulation of business and industry through the 
administrative process. 

The original Act to Regulate Commerce was approved on February 
4, 1887.1 The first meeting of the members of the Interstate Commerce 
Commission took place on March 31, 1887. On April 5, 1887 the pro- 
visions of the Act became fully effective. Thus began the growth of 
public utility law and of administrative law in this country. They both 
have their font and source in the decisions of administrative tribunals. 
It seems only fitting, therefore, that this Section, a Section given over to 
the study of public utility law, give some recognition to the completion 
by the Interstate Commerce Commission of fifty years of service. 

The statement was made at the exercises in Washington commem- 
orating the golden anniversary of the establishment of the Commission? 
that if the record of the Commission had not commanded general re- 
spect, it is certain that additional administrative tribunals modeled 
largely upon the Interstate Commerce Commission would not have been 
set up by Congress from time to time to deal with activities in other 
fields. The Federal statute books are filled with Acts that have been 
passed by Congress in recent years establishing other administrative tri- 
bunals for the regulation of interstate commerce. Even the most casual 
examination of these Acts will show the extent to which these tribunals 
have been patterned after the Interstate Commerce Commission.’ 

It will be my purpose in this paper to point out some of the rea- 
sons for the prestige that the Commission now possesses and the respect 
in which it is held. As Professor Sharfman has recently said,* there 
can be little question that the Commission, charged by an extensive and 
many-sided Congressional charter with protecting and promoting the 


124 Stat. L. 379. 

Exercises Commemorating the Fifty Years’ Service of the Interstate Commerce 
Commission, April 1, 1937, Departmental Auditorium, Washington, D. C., address by 
Mr. Allan P. Matthew, Government Printing Office, 1937. 

8Acts of Congress: Federal Trade Commission Act, Act of Sept. 26, 1914, 15 U. S. 
C. A. Sec. 41; Packers and Stock Yards Act, Act of August 15, 1921, 7 U.S.C. A. 
Sec. 181; Securities Act of 1933, Act of May 27, 1933, 15 U. S. C. A. Sec. 77a; 
Securities Exchange Act, Act of June 6, 1934, 15 U. S. C. A. Sec. 776; Federal Com- 
munications Act, Act of June 19, 1934, 47 U. S. C. A. Sec. 151; National Labor Rela- 
tions Act, Act of July 5, 1935, 29 U. S. C. A. Sec. 151; Federal Power Act, Act of 
August 26, 1935, 16 U. S. C. A. Sec. 791; Merchant Marine Act of 1936, Act of June 
29, 1936, 46 U. S. C. A. Sec. 1111; Bituminous Coal Act of 1937, Act of April 26, 
1937, 15 U. S.C. A. Sec. 828. 

O15 4Sharfman: The Interstate Commerce Commission: An Appraisal, 46 Yale L. J. 





143 





144 I. C.C. PRACTITIONERS’ JOURNAL 





public interest in the sphere of transportation, has long been and re- 
mains today the outstanding agency of economic control in our govern- 
mental establishment. 

A great many tributes have been paid to the Commission in the 
last few years by thoughtful and impartial students and writers.5 The 
reasons here given for the respect in which the Commission is held are, 
however, those that most readily occur to practitioners before the Com- 
mission, whose daily work keeps them in contact with the Commission 
and its activities, who follow in particular cases the administrative pro- 
cesses of the Commission, who observe the Commission’s approach to the 
difficult questions that come before it, and who see in the printed deci- 
sions of the Commission as they come out the application to the facts 
that the Commission makes of the law controlling its discretion. 

There is first the independence that has characterized the Commis- 
sion in its activities during the fifty years of its existence. Respect both 
for administrative tribunals and for courts is conditional upon their inde- 
pendence. It must be remembered that the Commission has been en- 
gaged to a very substantial extent in deciding controversies between ad- 
versary parties. And parties to a controversy soon lose their respect for 
the tribunal deciding their controversy if that tribunal is not an inde- 
pendent one. Those who submit their complaints to the Commission 
know that they will be decided by the Commission and by no one else. 
They know that the Commission recognizes that the standards laid down 
for the control of its discretion are found within the four corners of the 
Interstate Commerce Act and in no other place. 

The Supreme Court, in speaking of the Federal Trade Commis- 
sion, recently said :® 


‘‘The commission is to be non-partisan; and it must, from the 
very nature of its duties, act with entire impartiality. It is charged 
with the enforcement of no policy, except the policy of the law. Its 
duties are neither political nor executive, but predominantly quasi- 
judicial and quasi-legislative. Like the Interstate Commerce Com- 
mission, its members are called upon to exercise the trained judg- 
ment of a body of experts ‘appointed by law and informed by ex- 
perience.’ Illinois Central Railroad Co. v. Inter. Com. Comm., 206 
U. S. 441, 454; Standard Oil Co. v. United States, 283 U. 8. 235, 
238-239.’’ 


This is likewise true of the Interstate Commerce Commission. That 
Commission recognizes that it is charged with the enforcement of no 
policy except the policy of the law as found in the Interstate Commerce 
Act. The Supreme Court a good many years ago said’ that from what- 


SBlachly and Oatman: Administrative Legislation and Adjudication, 268-269; 
Eevort, of Special Committee of American Bar Association on Administrative Law, 
59 A. or 550; Reports of the Select Committee to Investigate the Execu- 
tive Vf LY. of the Government, Nos. 10 and 12, prepared by the Brookings Insti- 
tution. 

SHumpbrey’s Executor v. United States, 295 U. S. 602, 624. 
tInter. Com. Comm. v. C. R. 1. & P. Ry. Co., 218 U. S. 88, 102. 
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ever standpoint the powers of the Interstate Commerce Commission may 
be viewed, they touch many interests, they have many consequences, and 
they are expected to be exercised in the coldest neutrality. That this has 
been and is the aim of the Interstate Commerce Commission, no one 
familiar with its work can doubt. 

It has recently been suggested that the Commission should be placed 
within a Department of the Government.* But such a proposal ignores 
the fact that the Commission is not an arm of the Executive, but is 
primarily and fundamentally an arm of Congress, carrying out the duties 
and obligations imposed upon Congress by the Constitution of regu- 
lating interstate commerce.® We do not believe that it is putting it too 
strongly to say that the continued expansion of the rule of law through 
the administrative process in this country depends to a very substantial 
extent upon the continued independence of an administrative tribunal 
such as the Interstate Commerce Commission. The bill last introduced in 
Congress providing for the reorganization of the agencies of the Govern- 
ment recognizes that a tribunal such as the Interstate Commerce Com- 
mission should be independent.’ 

Then there are the qualities of impartiality and openmindedness 
that characterize the approach of the Commission to the controversies 
before it and to the disputes that arise under the Act between those who 
pay and those who serve. There are no headlines by the Commission 
before a case is heard, of what the Commission proposes to do, and the 
results it seeks to obtain. There is no criticism if one of the parties to a 
ease concludes to appeal from the Commission’s decision to the court. 
Parties appear before the Commission not to oppose the conclusions 
reached by the Commission without a hearing, but to supply the Com- 
mission with such facts as will enable the Commission to decide a case 
intelligently and fairly. 

Another principle that the Commission has recognized and that has 
added to its reputation and standing is that the law vests in it the power 
of regulating the railroads and not of managing them. As Professor 
Sharfman well puts it,'! under the administration of the Interstate Com- 
merece Act by the Commission, the essence of private control and enter- 
prise has been maintained, despite the extensiveness of public control. 
The Commission has said time and time again! that it is not the manager 
of the railroads. It is concerned with the regulation under the law and 
not with management as an owner. We do not mean to suggest that a 
case does not now and then arise in which the railroads believe that the 
Commission has overstepped the bounds of regulation and has become a 





$Report of the President’s Committee on Administrative Management. See, 
also, “The Problem of the Independent Regulatory Commissions,” by R. E. Cush- 
man, Government Printing Office, 1937. 

*Humpbrey’s Executor v. United States, 295 U. S. 602. 

10S. 2970, introduced in the Senate by Senator Byrnes on Aug. 16, 1937. 
L a The Interstate Commerce Commission: An Appraisal, 46 Yale 


_ Revenues in Western District, 113 1. C. C. 3; In the Matter of Container Ser- 
vice, 173 1. C. C. 377, 445; The Fifteen Per Cent Case, 1931, 178 1. C. C. 539, 576; 


Banton v. Belt Li ‘ S. ; A. ji 
fanton y. Belt Line Ry Corp., 268 U. S. 413, 421, 422; A. T. & S. F. Ry. Co. v. United 
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manager. An example is the Commission’s recent decision involving 
passenger fares in the Eastern Territory,!* in which it required a redue- 
tion in passenger fares on the ground, among others, that a reduction in 
fares would increase revenues. 

The practice of the Commission in writing reasoned opinions, in 
which the Commission sets forth the facts upon which it has acted and 
the considerations that controlled the discretion that it possesses under 
the law, has been an important factor in the establishment of the Com- 
mission’s reputation. Its failure to write a reasoned opinion in a con- 
troverted case would of course savor of arbitrary action, and this the 
Commission has avoided. The Supreme Court in emphasizing the 
necessity of this practice has recently said :"4 


‘‘Complete statements by the Commission showing the grounds 
upon which its determinations rest are quite as necessary as are 
opinions of lower courts setting forth the reasons on which they 
base their decisions in cases analogous to this. * * * We have 
recently emphasized the duty of such courts fully to state the 
grounds upon which they act. * * *”’ 


The patience and consideration with which the Commission 
listens to those who appear before it cannot fail but command respect. 
Perhaps in some instances the records before the Commission are too long. 
Perhaps witnesses sometimes talk too much. But it is believed that on 
the whole it is better that the Commission should have too many facts 
before it rather than too few. And it is the part of wisdom that the 
Commission should err, if at all, on the side of liberality in listening to 
facts which the parties to a case consider relevant and material. The 
Supreme Court has said'® that facts and circumstances which ought to be 
considered by an administrative tribunal must not be excluded. The 
fact must not be forgotten that the right that a party has to appear 
before an administrative tribunal such as the Commission, and to set 
forth the facts relating to his case, is in itself a kind of safety valve. 

Those who appear before the Commission know, moreover, that 
whomever they may represent, that whatever interests may be in their 
keeping, whether those interests be large or small, they will be given a 
full and fair hearing before the Commission. The parties to a case 
before the Commission know that it will be guided in its determination by 
the evidence adduced at open hearings, that they will have an oppor- 
tunity not only of offering their own testimony but of refuting that 


13Passenger Fares and Surcharges, 214 1. C. C. 174. The Commission said in this 
case (p. 227): “If in our judgment it is made to appear that by a change * * * if 
the fares, the passenger service * * * can lawfully be made more profitable than 
it is, and thus to that extent lift a part or all of the extraordinary burden now resting 
upon the freight service by reason of the unprofitable nature of the passenger sef- 
vice, it would seem to be our duty under Section | of the Act and in the light of Se 
tion 15a, to require such change or changes.” 

14B.S. L. & W. R. R. Co. v. United States, 282 U. S. 74, 88. See also: A. C. L. 


R. R. Co. v. Florida, 282 U. S. 194; United States v. C. M. St. P. & P. R. R. Co., 


U. S. 509, 511. 
15Morgan v. United States, 298 U. S. 468, 480. 
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offered by others. The Commission has recognized the principle so often 
announced by the Supreme Court that one who decides shall be bound in 
good conscience to consider the evidence, to be guided by that alone, and 
to reach his conclusion uninfluenced by ‘extraneous considerations which 
in other fields might have play in determining purely executive action.” 
Students of the law respect the Commission for its adherence to the 
fundamental requirements of due process. In this connection the re- 
marks of Mr. Justice Stone at the Harvard Conference on the Future of 
the Common Law deserve quotation :17 


‘*Looking back over the fifty years which have passed since the 
establishment of the Interstate Commerce Commission, no one can 
now seriously doubt the possibility of establishing an administrative 
system which can be made to satisfy and harmonize the require- 
ments of due process and the common-law ideal of supremacy of law, 
on the one hand, and the demand on the other, that government be 
afforded a needed means to function, freed from the necessity of 
strict conformity to the traditional proeedure of the courts.’’ 


Here is an achievement that deserves high praise, and certainly no 
one is in a better position to understand the full measure and extent of 
this achievement than those who in their daily work before the Commis- 
sion observe this common-law ideal of the supremacy of the law. 

Professor Frankfurter in a recent article!® said that new conflicts 
and new types of controversies have arisen, but too vast and too delicate 
to be left to uncontrolled political decisions or to judgments appropriate 
to isolated instances, that to these new controversies the core of the law 
is appropriate and the subjection of the individual interest to some 
uniformity and its reference to some standard of judgment. 

Now the Interstate Commerce Commission has shown that it is 
possible to take some of these new conflicts and new types of contro- 
versies, which are but the reflection of the interdependency of men in an 
age of specialization, and subject them to some uniformity and stan- 
dard, and what is more, to deal with and decide those controversies in 
such a way as to cause the parties thereto to respect the Commission and 
to accept its decisions as final. Students of the law are prone to over- 
look the fact that the vast majority of the Commission’s decisions dis- 
pose of the controversy and that only a handful of the Commission’s 
orders ever reach the courts. Not half enough attention is paid to the 
intra-administrative law that the Commission is building up without any 
control or review by the courts. But the tide has now turned, as shown 


by the studies that are being made of the Commission itself and of its 
administrative process.!® 





16United States v. B. & O. R. R. Co., 226 U.S. 14; Inter. Com. Comm. v. L. & N. 
R. R. Co., 227 U. S. 88, 90; Spiller v. A. T. & S. F. Ry. Co., 253 U. S. 117, 132; 
Morgan v. United States, 298 U. S. 468, 480. 
17Stone: The Common Law in the United States, 50 Harv. L. Rev. 4, 16-17. 
amterter: Introduction to Symposium on Administrative Law, 18 lowa L. 


Rev 


19Sharfman: The Interstate Commerce Commission. 
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Sir William Holdsworth recently said?® that the maintenance of the 
supremacy of the law over all persons and causes is the first condition 
precedent for a stable government, and indeed for any sort of a civilized 
life. We only need to look in the world around us to realize how true 
this is. Certainly the Commission in its administration of the Inter. 
state Commerce Act has made a real contribution to the supremacy of 
the law in these newer types of conflicts and controversies. It has re. 
cently been said*! that in a measure at least the administrative functions 
and the administrative processes may prove the solution of the problem 
that now faces democracy. It is not too much to say that the Commis. 
sion as a result of the manner in which it has administered the Interstate 
Commerce Act over this period of fifty years, has made itself a funda- 
mental part of the democratic way of life in which the rule of law obtains 
over economic force and disorder. 

It is not intended here to suggest that the Commission as a body ap- 
pointed by law and informed by experience has achieved a certain and an 
absolute accuracy of result, a sort of infallibility in dealing with the 
baffling questions that come before it. The Commission is no more im- 
mune from criticism than the courts, although that criticism ought to be 
fair, honest and intelligent. The Commission is part and parcel of a 
complicated social, economic and governmental order. It can no more 
overlook the world around it than the courts themselves, although it is to 
be borne in mind at the same time that its duties and discretion are con- 
trolled not by the opinion of the fleeting moment, not by the pressure 

_ groups, but by the law. It is believed, however, that so far as human 
frailty permits, the Commission as shown by what it does and the man- 
ner in which it does it, acts fairly and impartially in the controversies 
that come before it, controversies that are hardly less important because 
they involve the purses and not the personal liberties of men. 

Mr. Commissioner Eastman recently said?” that in a public body the 
size of the Interstate Commerce Commission, a very large part of the 
work is done and must be done by the employees, and he expressed the 
wish that they could in some way be given greater recognition. One 
reason for the respect in which the Commission is held is the manner in 
which the Commission’s work is carried on by the members of its staff. 
The ideals and the standards that have governed the Commission in all 
these years are as much the ideals and standards of its staff, and those 
familiar with the work and the varied activities of the Commission must 
recognize the general character and effectiveness of the internal adminis- 
trative organization that the Interstate Commerce Commission has built 
up during its life of fifty years.”* 

The question may be asked whether there has not been a tendency on 
the part of the Commission in its aim and purpose to act fairly and im- 





20Sir William Holdsworth: The Influence of the Legal Profession on the Growth 
of the English Constitution. 

21Brown: Administrative Law and Procedure, 16 Oreg. L. Rev. 38. 

22Exercises Commemorating the Fifty Years’ Service of the Interstate Commerce 
Commission, April 1, 1937, Departmental Auditorium, Washington, D. C., address by 
Mr. Joseph B. Eastman, Commissioner. , 

23Report to the Select Committee to Investigate the Executive Agencies of the 
Government. Prepared by the Brookings Institution. Report No. 12, page 13. 
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partially in the cases that come before it, to turn itself into a judicial 
body, with perhaps an inclination to devote its time to matters which 
do not go to the heart of the case before it. It only requires, however, 
a study of the Commission’s decisions and an actual contact with pro- 
ceedings before it to understand that the Commission retains after fifty 
years the flexibility of the administrative process and the ideals of the 
first Chairman, Judge Thomas M. Cooley, who had the vision to under- 
stand that proceedings before the Commission require simplicity and 
not complexity in procedure, and that nothing should stand in the way 
of the Commission’s efforts to get at the facts in a given situation as 
directly and as speedily as possible.** 

Nor has the Commission overlooked the fact that it always has pre- 
sented to it in a controversial case not only the rights of the parties 
actually before it, but the interests of the public. The Commission has 
said*> that it must stand for the entire public, including the railroads, 
that it can not aecede to the mere wishes of any class, that it must recog- 
nize the just demands of all classes and it must have in mind those who 
do not appear as well as those who are represented before it. The Com- 
mission has followed the principle** that the interests_of the public can- 
not go by default in any proceeding before the Commission, that they 
must be considered as fully as those of the parties, that unlike the deei- 
sion of a court which ordinarily is conclusive only of the rights of the 
interested parties, the report and order of the Commission prescribing 
rates must affect many who are not directly represented before it. 

What of the future of the Commission? Will it be able in the 
coming years to maintain the high position and standing it has attained? 
In seeking answers to these questions many considerations must be borne 
in mind. 

The problems that are now coming before the Commission and that 
will continue to come are not only new but novel. Its concern up to the 
present time has been largely the regulation of one agency of transporta- 
tion and the relation between that agency and those who use it. But the 
rise of newer agencies of transportation, the motor vehicle, the airplane 
and the revival of an old one, the boat and the barge, bring problems 
before the Commission of the most difficult kind. The Commission is 
now regulating not only one agency of transportation but several differ- 
ent agencies of transportation, all competing with one another. As the 
Brookings Institution in a recent report dealing with the various agencies 
of the Government put it :27 


‘‘The Commission deals with vast problems of economies which 
involve the establishment of business relationships, the harmonizing 
of conflicting interests, the establishment of reasonable and fair 
business practices, the determination of financial policies, and the 
24Smith: Practice and Procedure Before the Interstate Commerce Commission, 

5} Geo, Washington L. Rev., 404. 
25Advances in Rates—Eastern Case, 20 1. C. C. 243, 250. 
°6Jewelers’ Protective Union, et al. v. P. R. R. Co., et al., 36 1, C. C. 71, 75. 
27Report to the Select Committee to Investigate the Executive Agencies of the 
Government. Prepared by the Brookings Institution. Report No. 12, page 9. 
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establishment and harmonizing of social and economic policies, and 
finally acts as an agency attempting to enforce regulated competi- 
tion.”’ 


The Commission has recently been given jurisdiction over the regu- 
lation of motor vehicles engaged in interstate commerce.** Bills are now 
pending in Congress enlarging the jurisdiction that the Commission 
possesses over carriers by water and giving the Commission jurisdic- 
tion over carriers by air. The Brookings Institution in the report re- 
ferred to proposes that there be a reallocation of the regulatory fune- 
tions of various Government bureaus and bodies, calling in most cases 
for the concentration of regulatory activity in the Interstate Commerce 
Commission. It may reasonably be expected that within the next few 
years the Commission will be given jurisdiction over all agencies of 
transportation engaged in interstate commerce, whether by land, by 
water, or by air. Any such extension of the Commission’s jurisdiction 
will, along with the extension of the Commission’s jurisdiction over 
motor vehicles engaged in interstate commerce, give rise to problems 
undreamed of a decade and a half ago 

The amendments made in 1933 and 1935 to the Federal Bankruptcy 
Act, imposing upon the Commission large duties and responsibilities in 
connection with the reorganization of insolvent railroad corporations, 
may be taken as an indication of the respect in which the Commission is 
held by Congress. These Acts have very greatly added to the work of 
the Commission. 

There is, moreover, a decided tendency on the part of Congress to 
entrust to the Commission the duty of passing upon controversies be- 
tween various branches of the Government and the citizens of that same 
Government. The Commission is now by law authorized to fix the rates 
that the railroads charge the Post Office Department for the transporta- 
tion of mail,?® and the Commission has done so.2° The Commission has 
more recently been empowered to fix a fair and reasonable rate of com- 
pensation for the transportation of air mail by airplane,*! and it has 
already been called upon to exercise the power conferred upon it by this 
statute.%? 

Joint rates between the railroads and the Inland Waterways Cor- 
poration, operating boats and barges on the Mississippi River and its 
tributaries, the stock of which Corporation is owned exclusively by the 
United States, are regulated by the Interstate Commerce Commission.™ 


” Neca Carrier Act, 1935, Part II, Interstate Commerce Act, approved Aug. 9, 


29Railway Mail Service Pay Act - July 28, 1916, 39 U.S. C. A. Sec. 541. 

80Railway Mail Pay, 561. C. C. 1 

81Air Mail Act of June 12, 1934, ‘as amended by Act of Aug. 14, 1935, 39 U. S. 
C. A. 469-(d). 

32] nter-Island Airways and Air Mail Bid, 203 |. C. C. 772; Air Mail Compen- 
sation, 206 1. C. C. 675; Transcontinental & Western Air, Inc., San Francisco Opera- 
tion, 213 1. C. C. 551; Air Mail Rates for Route No. 31, 214 1. C. C. 387. 

'33Inland Waterways Corporation Acts, Acts of June 7, 1924, 49 U. S.C. A. 153; 
Interstate Commerce Act, Sec. 15 (1), 49 U. S.C. A. Sec. 15 (1). 
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The Bituminous Coal Act of 1937 specifically provides®* that the 
Coal Commission or the Consumer’s Counsel is vested with authority to 
make complaint to the Interstate Commerce Commission with respect to 
the rates and practices relating to the transportation of coal and to 
prosecute the same. Counsel for the Bituminous Coal Commission and 
the Consumer’s Counsel have already appeared before the Interstate 
Commerce Commission in eases involving the rates on bituminous coal. 

Public Resolution No. 69, recently approved by the President,®> 
expresses the views of Congress respecting a program for the relief and 
benefit of agriculture. This Resolution provides that it is the sense of 
Congress that permanent farm legislation should include provision for 
application to the Commission 


‘‘for a correction of discrimination now existing against agricul- 
tural products in the freight rate schedules.’’ 


A bill introduced in the House of Representatives at the last ses- 
sion®* specifically authorizes the Secretary of Agriculture to make com- 
plaint to the Interstate Commerce Commission with respect te rates and 
practices relating to the transportation of any farm products and to 
prosecute the same. It further provides that before proceeding to hear 
and dispose of any complaint filed by any person other than the Secre- 
tary, involving the transportation of farm products, the Commission 
shall cause the Secretary to be notified of the proceeding, and upon appli- 
eation to the Secretary shall permit the Secretary to appear and be heard. 

It will hardly be denied that vesting Government tribunals and Gov- 
ernment departments which are under the control of the Executive with 
the power to file complaints before the Interstate Commerce Commission 
respecting freight rates and to intervene in cases before that tribunal, 
raises problems hardly thought of when the Interstate Commerce Act 
was passed. There may be some serious doubt respecting the advisability 
and wisdom of having the Government through counsel appear before 
an independent administrative tribunal such as the Commission as a 
special pleader for a special group. Perhaps another way of looking at 
it would be to consider counsel for the Government in such a case as a 
sort of people’s counsel. However that may be, the passage of these 
Acts does give emphasis to the respect in which the Commission is held 
by Congress itself, and the apparent belief of Congress that the Com- 
mission will fairly and impartially pass upon the complaints brought by 
officers of the Government itself against citizens of that Government. 
Here is a development in the rule of law in a world of complicated social 
and economic relationships that is of more than passing significance. 

It seems clear that the new questions that are coming before the 
Commission and that will continue to come before it will add im- 
measurably to its burdens and responsibilities. No man has the gift of 
Prophecy and no man would be rash enough today to peer very far into 





34Bituminous Coal Act of 1937, Act of April 26, 1937, 15 U. S. C. A. Sec. 828. 

85Public Resolution No. 69, approved Aug. 24, 1937. 

36H. R. 8246, entitled “To provide an adequate and balanced flow of agricul- 
tural commodities in interstate and foreign commerce, to provide revenue, and for 
other purposes.” 
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the future. But with the continued independence of the Commission, 
with the traditions that it has gathered to itself over this half century, 
and with an informed public opinion behind it, supporting it, criticizing 
it when the criticism is believed justified, we may expect the Commis- 
sion in its consideration of these new questions to bring to them the same 
qualities that have earned for the Commission during its life of fifty 
years the respect of those who know it and its work. We may expect 
the Commission to measure up to the increased responsibilities that will 
continue to be placed upon it as long as we are governed in this country 
by the rule of law. 
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Report of Committee On Memorials, 1936-37 


T IS with deep regret that the Committee reports to the Association 
the death of eight of its members. These are: 


CLAUDE MurpAvuGH Barn who, at the time of his death on August 
21, 1937, was Assistant General Counsel of the Norfolk Southern Rail- 
road, was born at Portsmouth, Virginia, October 1, 1887, the son of 
Thomas A. and Eugenia Murdaugh Bain. He attended the Norfolk pub- 
lie schools and the University of Virginia, from which he was gradu- 
ated in law in June, 1909, was licensed to practice law in the courts of 
Virginia on June 18, 1909, was licensed to practice before the Supreme 
Court of the United States on December 11, 1922, and before the Inter- 
state Commerce Commission in June, 1937. Mr. Bain engaged in the 
practice of law in Norfolk, Virginia, from the date of his graduation 
until January 1, 1913, upon which date he became Assistant to the 
General Solicitor of the Norfolk Southern Railroad Company and its 
subsidiaries, which position he oceupied until the Spring of 1917, at 
which time he entered the United States Marine Corps as Second Lieu- 
tenant, was promoted to First Lieutenant and again promoted to Cap- 
tain, serving in Santo Domingo during the continuance of the World 
War, was honorably discharged from the Marine Corps and returned to 
the service of the Norfolk Southern Railroad Company in the capacity of 
Assistant General Counsel in March of 1920. Mr. Bain was quite active 
in the social and civic life of his community and was a member of Nor- 
folk and Portsmouth Bar Association, Virginia State Bar Association, 
American Bar Association, Virginia Club, Norfolk Country Club, Prin- 
eess Anne Country Club, Cavalier Beach Club, Norfolk German Club, 
The Surf Club and Civitan Club. 


Bast. Ewin BisHop was born at Carlyle, Illinois, on October 17, 
1886. East St. Louis, Illinois, later became his home, where he was edu- 
cated and was employed in several railroad offices. He moved to Denver 
and then to Pueblo, Colorado, where he managed the Rocky Mountain 
Traffic Association. Removing to Los Angeles, California, he continued 
in industrial traffic work, serving as Traffic Manager for the Los Ange- 
les Union Stock Yards, The Central Manufacturing District and a num- 
ber of corporations. He was also General Freight Agent for the Los 


Angeles Junction Railroad. He died on April 22, 1937, being survived 
by his widow. 


Water J. Evans was born at Prairie du Chien, Wisconsin. He 
began his business career as an employee of the Great Northern Railway 
at St. Paul, Minnesota, and was for many years Freight Claim Agent. 
Thereafter, he became Assistant General Freight Agent, which position 
he held for two or three years, then becoming General Agent of the 
Great Northern at St. Louis. There he joined Kingman & Company and 
the Kingman Plow Company as Traffic Manager. In 1909 he became 
Secretary of the National Association of Agricultural Implement and 
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Vehicle Manufacturers, later merged into the organization now known as 
the Farm Equipment Institute, with which he was associated at the time 
of his death. Mr. Evans was a member of the Traffic Club of Chicago 
and an active member of the First Presbyterian Church of Chicago. 
He died in December, 1936. Surviving him are his widow and one 
daughter. 


Henry Cuay Hau was born at New York on January 3, 1860, the 
son of Henry Clay and Amanda Harwood (Ferry) Hall. He graduated 
from Amherst College with the degree of A.M. in 1881 and from Colum. 
bia Law School with the degree of LL.B. in 1883. Amherst honored 
him with the LL.D. degree in 1914. He was first admitted to the Bar 
in New York in 1883. Thereafter, he practiced law in France from 
1885 to 1892, having been counsel to the United States Legation at Paris 
from 1888 to 1892. On account of ill health he was forced to give up 
this practice, returning to the United States and going to Colorado 
Springs, Colo. in 1892. There he regained his health and was able to 
resume the practice of law, soon attaining a position of eminence at the 
Bar and in public affairs in Colorado, and becoming an authority on 
mining law. He was Mayor of Colorado Springs, 1905-07; Vice Presi- 
dent for Colorado and member of the general council of the American 
Bar Association, 1912-13; Commissioner for Colorado on Uniform State 
Laws, 1912; President of the Colorado State Bar Association, 1911-12. 
He was instrumental in drafting a charter form of government for the 
City of Colorado Springs which has since been used as a model by other 
municipalities adopting the city manager plan. On January 31, 1914 
he was nominated by President Wilson to be a member of the Inter- 
state Commerce Commission and was confirmed by the Senate on March 
9, 1914. His keen intellect and his wide experience as a lawyer soon 
made him a strong force in the work of the Commission. The Bureau 
of Law and Inquiry were under his direction. He wrote many note- 
worthy opinions, among them the opinions of the Commission in Ww- 
consin Passenger Fares, 59 I. C. C. 391; in cases arising out of the 
Shreveport controversy, 39 I. C. C. 296, 41 I. C. C. 84; Private Wire 
Contracts, 50 I. C. C. 731; Rates to and from Nashville, 61 I. C. C. 308; 
Chicago, Milwaukee & St. Paul Ry. v. Great Northern Ry., 49 I. C. C. 
302; and dissenting opinions in the Interchangeable Mileage Ticket In- 
vestigation, 77 I. C. C. at 212; Assigned Car cases, 80 I. C. C. at 564 and 
the O’Fallon valuation case, 124 1. C. C. at 59. Throughout, his point of 
view was that the Commission was created by law and should stay within 
the law in exercising its authority. On January 13, 1928, after 14 years 
of strenuous work on the Commission, he resigned to reenter the prac- 
tice of law, in Washington, which he continued until his death. His 
associates were Alex. M. Bull and, later, Ex-Commissioner Brainerd. 
He died at his ancestral home at Ashfield, Mass. on Monday, November 
9, 1936. He was a member of Delta Kappa Epsilon, Phi Beta Kappa 
and the Cosmos and Metropolitan Clubs. He was a charter member of 
this Association and, as the first Chairman of the Committee on Pro- 
fessional Ethics and Grievances, was instrumental in composing the 
Canons of Ethics and devising means for making them effective. He 
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married Mary Bacon Bartow of New York on June 4, 1887. She died 
on June 1, 1901. Their children, Bartow H. Hall of New York City, 
Mrs. Harris H. Gilman of Concord, Massachusetts, Mrs. Sidney Paige 
of Washington, D. C. and Mrs. Seth Talcott of New York City, survive. 
On March 14, 1905, he married Alice Munsell Sweetser of New York, 
who survives with their daughter, Mrs. Oliver Lerch of Washington, 
D. C. 


A. M. Livericut, who died on January 14, 1937 at 64 years of age, 
had practiced law in Clearfield, Pennsylvania, for more than 40 years. 
He was a member of the law firm of Liveright & Smith, engaging in 
general practice, but devoted a considerable part of his time to acting as 
counsel for coal operators in the Central Pennsylvania coal fields, par- 
ticularly the Central Pennsylvania Coal Producers’ Association. He was 
active in proceedings before the Commission involving coal rates, in- 
cluding the complaint against eastbound rates brought by the Associa- 
tion for which he was counsel. 


Hersert C. Lust, born in New York City on July 28, 1885, was 
fatally injured in a collision of his automobile with a bus on July 22, 
1936, from which injuries he died on the same day. He is survived by 
Jennie Lust, his widow, and four children, Elenor, a daughter of his 
first marriage, and Herbert, Jr., Adelina and Barbara, children of his 
second marriage. Mr. Lust went to Chicago in 1892. He was educated 
in the public schools of Chicago and attended Northwestern Academy 
for four years. He graduated from the University of Chicago and 
secured his degree of Bachelor of Laws from Yale University Law 
School in 1906, and was admitted to practice in Illinois on October 16, 
1906. After his admission he entered the office of Moran, Mayer & 
Meyer. In 1909 he became a member of the firm of Haynie & Lust, 
general counsel for the Illinois Manufacturers’ Association. In 1912 
he helped draft the first Workmen’s Compensation Act. After the dis- 
solution of the firm of Haynie & Lust, Mr. Lust specialized in inter- 
state commerce practice. His first appearance before the Interstate 
Commerce Commission was in the Ten Percent Advanced Rate case, 
reported in 20 I. C. C., and since that time had been engaged in many 
important eases before the Commission. He headed the publishing 
company bearing his name, which published a number of books used by 
practitioners, including a comprehensive digest of cases. He practiced 
in many of the State courts and the Supreme Court of the United States. 
In 1912-13 he was special Assistant State’s Attorney for Cook County, 
assigned to the Boys’ Court, Morals Court and Court of Domestic Rela- 
tions. Mr. Lust for many years was a student of criminology and psy- 
chopathology and for progressive work in this field was elected a mem- 
ber of the American Judicature Society and also named a member of 
the subcommittee on mental hygiene of the Carnegie Foundation. He 
had many hobbies—dogs, horseback riding, tennis, swimming, billards, 
and photography. He was a member of the Chicago Bar Association, 
American Bar Association, the Law Institute, the Traffic, Press, Stan- 
dard, Chicago Yacht, and Westchester (Rye, N. Y.) clubs. 
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DENNIs Francis Lyons was born at Danvers, Massachusetts, Feb- 
ruary 15, 1880, the son of John and Bridget Lyons. He was educated 
at Dartmouth College, where he was a member of the debating team and 
was elected to Phi Beta Kappa, graduating with an A.B. degree in 1902. 
Going west shortly thereafter, he became an instructor in English and 
Mathematics at St. Thomas College, St. Paul, Minnesota, and while so 
engaged studied law evenings at the University of Minnesota, where he 
received his LL.B. degree. He was admitted to the Minnesota Bar in 
1906 and served as Deputy Insurance Commissioner for that State in 
1907 and 1908. Thereafter he entered general law practice in the firm 
of the late Daniel W. Lawler, becoming a partner before leaving in 
1911 to become General Attorney of the Northern Pacific Railway at St. 
Paul. He was made Assistant General Counsel on January 22, 1917 and 
during Federal control was Assistant General Solicitor and, later, Gen- 
eral Solicitor for the Railroad Administration. At the termination of 
Federal control he became General Solicitor of the Northern Pacific, 
which position he held until July 1, 1925 when he became General 
Counsel, succeeding Mr. Charles W. Bunn. His law work with the 
Northern Pacifie covered a wide field including freight claims, personal 
injuries and, later, many major cases before the Commission and in the 
courts. He had an active part in the inauguration of the railway’s 
group insurance and pension plans. Among the major cases before the 
Commission in which he participated were the proposed consolidation of 
the Northern Pacific and Great Northern, shortly after the Transporta- 
tion Act of 1920 became effective, and the case concerning guaranty 
period payments to the Northern Pacific. The latter resulted in litiga- 
tion before the Court of Claims, where it was personally tried and argued 
by him, resulting in a decision in favor of the Northern Pacific. He 
took personal charge of the defense of the suit brought against the 
railway by the United States to settle questions arising out of the adjust- 
ment of the railway’s land grant. As a member of the Law Committee 
of the Association of American Railroads, he was one of the committee 
of six which prosecuted the successful suit to set aside the first Railroad 
Retirement Act. He argued a number of cases before the Supreme 
Court of the United States. Always keenly interested in public affairs 
and in the welfare of his profession, he was active in the work of the 
Ramsey County Bar Association, serving as its President in 1934. For 
a number of years he was a member of the faculty and taught Consti- 
tutional Law evenings at the St. Paul College of Law, where he was 
known and loved as one of its finest instructors. Mr. Lyons was mar- 
ried to Anna Gall of St. Paul, July 14, 1908. His wife and two chil- 
dren, Kathleen and William Hart Lyons, survive him. He was a mem- 
ber of the Roman Catholic Church and at the time of his death was one 
of the trustees of St. Thomas College, the school where he taught as 4 
young man. He was a member of the Knights of Columbus and of 
Delta Chi. 
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LeonaRD E. MuNTWYLER was born at Montreux, Switzerland, on 
November 4, 1887. He went with his parents to Chicago in 1893 and 
lived there for the remainder of his life. As a young man he was ‘em- 
ployed as rate clerk by the Grand Trunk Railroad, Nickel Plate Rail- 
road and the Central Inspection & Weighing Bureau. In December, 
1917, he became associated with Montgomery Ward & Company as classi- 
fication expert and packing engineer in the Traffic Department. He was 
promoted to General Traffic Manager in 1924, which position he held up 
to the time of his death in September, 1937. At the time of his 
death, he was a member of the Traffic Club of Chicago, past Chairman 
of the Traffic Group of the National Retail Dry Goods Association, mem- 
ber of the Board of Directors and Executive Committee of The National 
Industrial Traffic League, and was Chairman of its Committee to Co- 
operate with Transportation Executives. He was well known in national 
transportation circles and was much sought as a speaker before traffic 
and transportation groups. 


Respectfully, 
CaRLETON W. MeyeEr, Chairman 
Avpert L. REEp, Water W. McCousrey, 
THEODORE H. Buraess, WiuuiaMm W. Coin, Ir., 
ArTHUR VAN METER, T. G. Dirrerpine, 
RaueH R. Dawson, Byrne A. BowMANn. 





AIR TRANSPORT REGULATION 


Senator McCarran and Congressman Lea, authors of companion bills 
now pending in Congress to concentrate control over air transportation in 
the Interstate Commerce Commission, decline, it is said, to appear before 
the interdepartmental committee on air transport, which is composed 
of representatives of the War, Navy, State, Commerce, Treasury and Post 
Office Departments. 

Both representatives of the Congress stated their deelinations were 
based upon the fact that the Congress would have to determine air 
transport policy, and it was the interdepartmental committee’s duty to 
submit its views to the congressional committees rather than the reverse. 











Report of the Secretary and Executive Secretary, 
1936-37 


IS impossible to separate the work of the Secretary and the Execu- 
tive Secretary ; hence this report includes both offices. 

The PRacTITIONERS’ JOURNAL serves in the nature of a monthly 
report, supplemented by such special reports as conditions require. 
Therefore, this report is merely a summary of some of the activities dur- 
ing the past year. 

The phase of the work that has required more detail than any other 
is since the creation of Regional Committees throughout the country 
designed for the purpose of developing information as to the qualifica- 
tions of applicants for admission to practice before the Interstate Com- 
merce Commission. There are fifty (50) of these committees and the 
majority of them are quite active and are taking their work seriously. 
It has been our duty, as well as that of the committees, to handle ap- 
proximately 1,400 applications during the past year. This has entailed 
a vast amount of work and has required extra help in the office. 

In the administration of the Motor Carrier Act by the Interstate 
Commerce Commission, our office has been called upon to render a great 
deal of service to members. 

The membership of the Association is at its peak. 1,846 are now 
active members. This is a gain of 289 since October 1, 1936. 

The Association is solvent. The Treasurer’s report will give you the 
details concerning our finances. 

In the matter of Reorganization of the Governmental Departments, 
the Association’s office necessarily handled all details of mailing out 
information to the members. 

The 50th Anniversary of the Interstate Commerce Commission was 
celebrated on March 31, 1937, by a Dinner which was sponsored by the 
Practitioners’ Association. The details of this banquet were handled in 
the Association’s office. The office also mailed several thousand letters to 
practitioners before the Commission for the purpose of collecting funds 
for a bust of Hon. Thomas M. Cooley. The Treasurer will make a 
detailed report regarding the funds collected. 

The Executive Secretary is a member of the Editorial Board of the 
I. C. C. Practitioners’ JourNAt and handles all details in connection 
with editing this publication. 

Never in the history of the Association has there been anything 
approaching the volume of correspondence that has developed in the past 
few months as a result of the plan for Government Reorganization, the 
Motor Carrier Law and the unauthorized practice of law. 

Members are being served at cost in many instances with publica- 
tions, documents, ete. 

The relationship of your Executive Secretary with the officials of the 
Interstate Commerce Commission is very cordial, and their courtesy and 
cooperation is deeply appreciated. 

We wish to express also our personal gratitude for the loyal support 
of all of the officers and members of the Association. 
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While there has been an increase in membership over the past year, 
it has resulted largely from routine solicitation of newly admitted prac- 
titioners to the Interstate Commerce Commission’s bar, although some 
of our members have been helpful in this work. In due time we expect 
to make certain recommendations to the Executive Committee with 
respect to reorganizing and enlarging the Membership Committee. We 
should have more members in proportion to those admitted to practice 
by the Commission. ‘ ; 

Respectfully submitted, ' 


JouN R. Van Arnum, Secretary 
Saran F. McDonovuen, Executive Secretary 
October 13, 1937. 





Senator Borah Opposes Efforts To Influence I. C. C. 
In Freight Rate Case 


ENATOR Borah, of Idaho, has introduced Senate Concurrent Resolu- 
tion 21, reading as follows: 


‘* Whereas there is now, or soon to come, before the Interstate Com- 
merce Commission application of the railroads for a still greater increase 
of freight rates ; and 

‘“Whereas this is a matter of the utmost importance to producers 
and shippers, as well as the railroads, not omitting the interests of the 
general public; and 

**Whereas this question should be decided only after a thorough and 
unpartial investigation of the facts and the law free from political or 
outside influence from any source ; and 

‘“Whereas it is being urged by interested parties, particularly the 
railroads, that Congress should call upon the Commission to increase 
freight rates : Therefore be it 


**RESOLVED BY THE SENATE (THE House OF REPRESENTATIVES CoNn- 
CURRING), First, it is the sense of Congress that it would be highly 
improper for Congress, or any other institution or department, or person, 
or persons, to seek in any way to influence the action of the Commis- 
sion in the discharge of its duties in connection with this vital matter. 

“*Second, that the decision of the Interstate Commerce Commission 
should in the fullest degree be free from political influence; and that all 
attempts to exert such influence are hereby disapproved and condemned. 

“‘Third, that until the Commission has rendered its decision, all 

parties interested should content themselves with presenting the facts 
and the law to the Commission in an orderly fashion. 
_ _ “Fourth, that the Interstate Commerce Commission is a quasi- 
Judicial body, and any and all attempts to influence its action through 
outside influence must necessarily result in disparaging the efficiency 
and worth of such Commission.’’ 











Report of Special Committee On Admission 
To Practice 


By Wr.sur LaRog, Jr. 


ph spite of all the troubles and trials of the past year our work has not 

been entirely without compensation. I shall mention first some of our 
difficulties. We have had an agonizing time trying to set up regional 
committees throughout the United States and in getting them to operate 
in accordance with uniform standards, the more so because we have no 
standards. The geographical remoteness of some regions, the extreme 
difficulty of obtaining information concerning some applicants, the ten- 
dency of some sponsors to recommend men who are not qualified for 
admission, the difficulty of arriving at a uniform and acceptable policy, 
the lack of a suitable course of study, the insistence of lawyers that they 
are entitled to admission regardless of their experience, the influx of a 
literal horde of applicants in recent months, some of whom explain that 
they have had years of experience in changing tires on interstate trucks 
and are therefore qualified for interstate practice, some difference of 
opinion between our committee and the Interstate Commerce Commission 
on questions of policy—these and other handicaps under which we have 
labored go far to explain the headache from which some of us have snf- 
fered. Merely to investigate the moral qualifications of 1,300 appli- 
eants a year is no simple task. 

But the picture is by no means without its brighter side. We have 

made a lot of progress. A tremendous amount of hard work has been 
done by regional committee members, at a great expenditure of time and 
energy, out of a desire to be of service in building up a bar of which we 
may be proud. We have weeded out a substantial number of unqualified 
and unfit applicants. We have persuaded many to continue their studies 
until better qualified. We have had excellent cooperation from the 
Commission’s Committee on Admissions, and especially from Commis- 
sioner Aitchison, whose attitude has been both friendly and constructive. 
There may be differences of opinion on some points, but the cooperation 
has been nothing but commendable. 

I think you will agree with me that the successful setting up of 
regional committees in nearly every part of the United States is in itself a 
real accomplishment. And in this connection I cannot refrain from saying 
that when we asked something like one hundred of our members to accept 
the unwelcome job of studying the qualifications of applicants and sub- 
mitting reports concerning them, we had not more than two or three 
refusals. The response was more than gratifying, and the work has been 
carried on with a degree of smoothness which, though far from perfect, 
is not so bad under the circumstances. 

Let me say again as I have said before, that we must not lose our 
perspective in this matter. It took the American Bar Association half a 
century to build up standards and machinery which even now are criti- 
cized as unsatisfactory. We are still in our swaddling clothes, as it 
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were, yet we have started to walk, and I think we may well be proud of 
the progress made in a very short time. 

If you should ask me what is by all odds the most serious problem 
confronting us there is no doubt about my answer: the most serious 
problem is the lack of suitable tests or standards. For lawyers the Com- 
mission’s only requirement is that the applicant be of good moral char- 
acter and that he be a member of the bar of the highest court in a State. 
He may know nothing about interstate commerce law ; he may never have 
even seen the Rules of Practice; he may never have attended an I. C. C. 
hearing ; he may not know what the commerce clause of the Constitution 
is; but he will be admitted if he is a lawyer, even if his legal experience 
has been limited to serving as town constable in one of the small towns in 
a remote region. Under date of March 16, 1937, Commissioner Aitchi- 
son advised as follows: 


‘‘T may say in a spirit of cooperation that your Committee 
should not recommend adversely merely because of lack of a quali- 
fication which, however desirable it may seem to your Committee, 
has not been imposed by the Commission’s rules.”’ 


I was advised that the Commission adheres to its position which it has 
consistently taken that lawyers who fall within the qualifications of the 
Rules of Practice will be admitted whether or not they are able to show 
technical qualifications. 

I do not intend to make invidious comparisons when I say that many 
of the lawyers now being admitted since the passage of the Motor Car- 
rier Act seem to be lacking in qualifications. Literally hundreds of law- 
yers are filing applications for the purpose of representing some trucking 
concern. As to a substantial percentage of these applicants it may be said 
that the nature of their law practice has been such that they have not 
even had contact with the field of interstate commerce. Many of them 
have specialized in small criminal cases and in collection matters; and 
they did not know until very recently that there is an Interstate Com- 
merce Commission. The result is, and we may just as well be frank about 
it, that our bar is being flooded with men who have had no Interstate 
Commerce background of any kind, and no federal practice of any kind, 
and I will go further and say that many of them have not been accus- 
tomed to the ethical standards which I am very happy to say are very 
generally observed in our practice. Here is a practical problem that 
requires our best thought. If it is important to protect our courts from 
politicians and our independent quasi-judicial administrative agencies 
from executive domination, it is equally important to keep at a high level 
the quality of our bar. If we fail in that our Association cannot be a 
success. 

Not long ago I received from Mrs. McDonough a letter which she 
had just received from one of our new practitioners. Attached to the 
letter was a little note by Mrs. McDonough which simply read: ‘‘Why 
girls leave home.’’ In his letter the practitioner told Mrs. McDonough 
that he represented -two clients who had made application for certifi- 
cate of convenience and necessity under the Grandfather Clause ; that he 
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did not know what the Commission would expect in the way of require- 
ments to be made and would be glad to have Mrs. McDonough advise 
him; also whether it is the custom of the Commission to hold hearings; 
also what will be expected by the Commission in the way of evidence to 
be submitted at such a hearing if held; also copies of all rules and regu- 
lations promulgated by the Interstate Commerce Commission to date. 
I submit that many a girl has left home for lighter reasons. 

Another problem with which we have struggled and which as yet is 
not wholly solved is the matter of excluding from our bar men who are 
not actively engaged in practice. We do not want a bar which consists 
of deadheads. We had one application last week from a lawyer whose 
office we cannot locate and whose name is not in the telephone directory 
and whose lawyer sponsors are not members of any bar association. We 
have received any number of applications from officers of individual 
trucking concerns who have no intention whatever of representing any 
eompany other than their own. Under the present rules they may ap- 
pear on behalf of their own company; but even here there is another 
practical difficulty because while under the present rules the bona fide 
officer of a company may appear without being generally admitted, it is 
not yet clear who is a bona fide officer. Is the Traffic Manager an 
officer? Is the Assistant Traffic Manager an officer? 

It is definitely the policy of the Commission to discourage indis- 
criminate applications by employees of common carriers and others. The 
Commission has expressed the hope, in which we join, that men en- 
ployed by a single company will not press their applications unless and 
until the need arises to represent others. The Commission is even dis- 
couraging members of its own staff and others in the service of the United 
States Government from filing applications except where they intend to 
leave the service immediately. 

Not the least of our difficulties has been the determination of what 
constitutes practice. Is the Secretary of a Chamber of Commerce en- 
gaged in practice in the sense that he is entitled to admission? Is the 
ehief rate clerk of a public utilities commission engaged in practice? 
Should an employee of any State Government be admitted as a practi- 
tioner? Is a rate clerk who is working on a salary for a corporation, who 
has never had any experience whatever in I. C. C. practice but who has 
diligently studied the Rules of Practice and completed a course of traffic 
study entitled to admission on the ground that some day he hopes to 
hang out a shingle? 

In the early stages of our work we had what I regard as too narrow a 
definition of active practitioner. We ruled that traffic men working on a 
salary for a single company were not engaged in practice and that they 
did not require a certificate because they could in any event represent 
their own company before the Commission. We ran up against the 
practical difficulty, however, that many such traffic men have occasion 
at times, in committee work or otherwise, to appear on behalf of others. 
It became perfectly clear that we could not distinguish between men 
working on a salary and men working for fees. Many of our best rail- 
road and steamship lawyers work on salaries. We therefore advised the 
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Commission some time ago that henceforth our recommendation would be 
based on the qualifications of the applicant and upon the active nature of 
his practice, rather than upon his particular relationship to the firm or 
firms which he represents. In other words, we now demand a showing, 
as to non-lawyer applicants, that they are qualified by knowledge and 
experience to be admitted to practice, and we also insist upon a showing 
that they are actively engaged in this line of work. 

As I have previously said, we require no showing by lawyers of tech- 
nical qualifications. This is because the Interstate Commerce Commission 
has made it clear to us, in no uncertain terms, that they will continue 
to admit lawyers of good moral character regardless of their technical 
qualifications. I know that there is a feeling among traffic men that to 
require a showing of technical qualifications by non-lawyers without any 
similar showing by lawyers, is a violation of Section 3 of the Act. Toa 
large extent I sympathize with this contention but I can only say in reply 
that we do not work under our own rules and requirements but under 
those of the Interstate Commerce Commission, and inasmuch as our 
object is to aid the Commission and to help in the enforcement of its 
rules and regulations, it is fitting that we should yield graciously to the 
rules and policies of the Commission, without surrendering the right to 
make suggestions to the Commission as to how the standards may be 
raised and the policing of applications improved. 

On the latter point our Committee has cooperated closely with the 
Committee on Education for Practice headed by Warren Wagner. I 
know something of the excellent foundation work which he and his Com- 
mittee have done and I think that after listening to Mr. Wagner you will 
feel as I do that the best hope for improvement lies along the lines which 
he and his Committee will recommend to you. 

May I, in closing, again stress the importance of not losing our 
perspective. We are a very young organization. It is but natural that in 
the initial period of trying to set up an organization of this kind and get 
it on its feet the difficulties should be far greater than they will be in 
years to come. What the President calls ‘‘Thank you marms’’ in the 
highway are apt to be far more numerous and more bumpy in the earlier 
years than in the later years. The remarkable thing is, not that we have 
had difficulties, but that we have overcome so many of them; and most 
gratifying of all is the fine spirit of loyalty which has been uniformly 
manifested by our Committee members and the spirit of sacrifice which so 
many have shown with no other object in view than to render a service 
to the cause which we all represent. After all, it is worth while to fight 
for a clean and qualified bar. 





National Mediation Board Chairman 


Orto S. Bryer, member of the National Mediation Board, has been 
named Chairman of that tribunal for the unexpired term.of James W. 
Carmalt, who died recently. Mr. Beyer will serve until June 3, 1938. 
The Chairmanship is rotated upon members of the Board. The succes- 
sor to Mr. Carmalt has not yet been named by President Roosevelt. 
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CHARLES CALDWELL McCHORD 


Hon. CHartes CaLpweLL McCuorp, formerly a member 
of the Interstate Commerce Commission and the first 
President of the Association of Practitioners Before the 
Interstate Commerce Commission, died in Washington, 
1. C., on November 24, 1937. 

Judge McChord, as he was familiarly called, was born 
in Springfield, Ky., on December 3, 1859. He obtained 
his pre-legal education at Centre College (now Central 
University) at Danville, Ky., and was admitted to the 
Bar of Kentucky in 1882. He practiced law at Spring- 
field and Louisville from 1882 to 1910. From 1886 to 
1892 he was prosecuting attorney of Washington County, 
Kentucky. 1892 to 1895 he was Chairman of the Ken- 
tucky Railroad Commission. From 1895 to 1899 he was 
a member of the Kentucky State Senate. He again 
served as Chairman of the Kentucky Railroad Commis- 
sion from 1899 to 1907. He was the author of the 
McChord Railroad Rate Bill, and served as Special 
Counsel for the State in many rate cases. He was 
President of the National Association of Railroad and 
Utilities Commissioners during the year 1906-07. 

He was appointed by President Taft on December 12, 
1910, to be a member of the Interstate Commerce Com- 
mission, and served as a member of that Commission 
from January |, 1911 until December 31, 1925. He was 
a member of the Railroad Wage Commission appointed 
by the Director General of Railroads in 1918. After his 
retirement from the Interstate Commerce Commission he 
Was engaged in the practice of law in Washington, D. C., 
and had lately been a member of the legal staff of the 
Reconstruction Finance Corporation. 





In The Halls of Congress 


Pettengill Fourth Section Bill Hearings. 


The Committee on Interstate Commerce of the Senate has made 
tentative plans to begin hearings on the Pettengill Fourth Section Bill, 
H. R. 1668, the latter part of January. This bill was passed by the 
House of Representatives on April 14, 1937, by a vote of 268 to 120. 





Hearings On Through Routes Bills. 


A subcommittee of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives, of which Representative Maloney, 
of Louisiana, is Chairman, began hearings on the Through Routes Bills, 
S. 1261 and H. R. 4841, on December 16th. S. 1261 was passed by the 
Senate on August 10, 1937. The other members of the subcommittee are 
Representatives Pettengill, Indiana; Kelly, Illinois; Ellenbogen, Pennsyl- 
vania ; Holmes, Massachusetts; and Wadsworth, New York. 





Six-Hour Day For Train Dispatchers. 


A subcommittee of the Committee on Interstate Commerce of the 


Senate held hearings on December 7th and 8th on S. 1492, a bill provid- 
ing for a six-hour day for train dispatchers. At the conclusion of the 
hearings, Senator Brown, of New Hampshire, the Chairman of the sub- 
committee, announced that, in his opinion, an effort should be made by 
representatives of the railroads and train dispatchers to agree upon as 
many matters as possible. 





Train Length Bill Hearings Scheduled. 


The Committee on Interstate and Foreign Commerce of the House 
of Representatives has announced that hearings will begin on S. 69, the 
Train Limit Bill, on January 11, 1938. 





Freight Rate Provision Retained In Farm Bill 


The Farm Bill, H. R. 8505, passed by the House of Representatives 
on December 10th, retains the provision dealing with adjustments in 
freight rates for farm products, and authorizes the Secretary of Agri- 
culture to make complaints to the Interstate Commerce Commission with 
respect to rates on farm products and to prosecute such complaints. 
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Effect Of Coal Rate Increases 


Representative Ellenbogen, Democrat, of Pittsburgh, has intro- 
duced in the House of Representatives a resolution to authorize and 
direct the Federal Trade Commission to investigate the effect of the 
increase in freight rates on bituminous coal and coke on the consump- 
tion and production of coal and coke, on the use of substitute fuels, on the 
use of substitute methods of transportation, and on employment and 
unemployment in the coal industry and in related industries. The Com- 
mission would be required to report the result of its investigation to 
Congress not later than January 3, 1940. 





Rail Transportation Conference To Be Held By Senator Wheeler. 


Senator Wheeler, of Montana, Chairman of the Committee on Inter- 
state Commerce of the Senate, has announced plans for a conference, to 
be held early in the New Year, at which time the rail transportation 
situation will be discussed with representatives of railroad managements 
and railway labor. It is expected that the investigation of railroad 
financing which the Senate Committee on Interstate Commerce has been 
conducting for several years will be discontinued by the end of this 
month. The details of the conference plans have not yet been worked out. 





How We Run Our Senate * 


By Senator Tom Connauiy, Democrat, of Texas 


HOPE the occupants of the galleries will not evidence any disapproval 
or approval, because it sears the soul of the Presiding Officer, and the 
Chair wants to see the rules obeyed. (Laughter) If there is a rule 
against someone saying ‘‘Ha, ha’’ in the galleries, it will be enforced, 
but if there is a solemn pledge of the Senate to take up the farm bill, 
‘*To hell with it.’’ That is the way we run our Senate. (Laughter) 
The people who keep us here, our constituents, come from a distance, 
come from far away St. Louis, or somewhere else (laughter), and when 
they look down on us and hear what we say, and approve or disapprove, 
if one of them claps his hands, out he goes into outer darkness and 
damnation. But when the Senate itself solemnly passes a joint resolu- 
tion, with the approval of the leader, and it then goes over to the House 
of Representatives and is passed there, and then goes by special messen- 
ger, with outriders, and a siren sounding the way down to the White 
House, and is laid on the President’s desk, and in the presence of all of 
the little satellites who swarm around the White House, in the presence 
of all the correspondents who flock in every time the door to the White 





*From a speech delivered on the floor of the United States Senate on Novem- 
ber 16, 1937, 82 Cong. Rec. 57-58. 
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House opens, in the presence of all the photographers who snap every- 
one who goes down to the White House, the President of the United 
States signs it and pledges the people of the United States to take up 
the farm bill first, the pledge is ignored. We did not say we would take 
up the farm bill before the reorganization measure, no; we did not say 
we would take it up before we would take up appropriation, no; we did 
not say we would take the farm bill before we took up some particular 
measure, but we say we would take up the farm bill before we took up 
anything else. 

The Senator from New York—the senior Senator; and Mr. Presi- 
dent, let me say that this ‘‘senior’’ and ‘‘junior’’ business never did 
appeal very strongly to the Senator from Texas; that is, the junior 
Senator from Texas; I beg the pardon of my colleague. I never have had 
much patience with this rule of seniority around the Senate. One can- 
not walk into the cloak room unless his senior goes ahead of him. 
Usually the senior ought to go ahead of him, because frequently it is 
necessary that he go ahead of him. (Laughter) 

Mr. President, there is this rule of seniority. Some Senator has 
been here longer than some other Senator. I would not make an appeal 
on the ground of seniority. These old desks have been here longer than 
I have. They are my seniors. These desks have been here longer than 
the Senator from South Carolina—the senior Senator (Mr. Smith)— 
has been here, and he has been here ever since a short time after the 
Senate was established, as I understand. (Laughter) 

Mr. President, speaking of seniority, these old walls are all our 
seniors. They are entitled to more consideration than we are on the 
ground of seniority. These swinging doors, which we made a national 
campaign to bring back to America (laughter)—these swinging doors 
have been here longer than the junior Senator from Louisiana (Mr. 
Ellender) has been here. They are his senior. 





Bona Fide Operation of Motor Carriers Under 
The Grandfather Clauses 


The George Washington Law Review of November, 1937 (Vol. 6, 
No. 1) contains a 12-page editorial note on the subject ‘‘Bona Fide 
Operation of Motor Carriers Under the Grandfather Clauses.’’ All of 
the decisions of the Interstate Commerce Commission on this subject are 
there collected, classified and reviewed. Members may obtain copies by 
writing directly to The George Washington Law Review, George Wash- 
ington University, Washington, D. C., for 75¢ each. 














Immediate Increase In Freight Rates Denied 


HE Interstate Commerce Commission, on December 10th, overruled 
the motion filed by counsel for the Class I carriers on December 9th, 
asking that the Commission enter an order permitting the increases pro- 
posed in Ex Parte 123 to become effective at once. The petition was 
based upon the immediate necessities of the railroads for increases in 
revenue due to the extraordinary decline in traffic in the past few weeks 
and to the increase in operating expenses. 
The Commission, however, revised its schedule of hearings so as to 
conclude them with the hearing beginning in Washington on January 
17, 1938. The new schedule of hearings is as follows: 


At Washington, D. C., before Commissioner Porter, December 23, 
1937, at the offices of the Commission, as to Eastern passenger fares in 
coaches. 


At Atlanta, Georgia, before Commissioner Caskie, January 6, 1938, 
at the Atlanta-Biltmore Hotel. 


At El Paso, Texas, before Commissioner Splawn, January 6, 1938, 
at the Hotel Paso Del Norte. 


At New Orleans, Louisiana, before Commissioner Caskie, January 
10, 1938, at the Hotel Jung. 

At Los Angeles, California, before Commissioner Aitchison, Janu- 
ary 10, 1938, at the offices of the Railroad Commission of the State of 
California, State Building, North Broadway, near Front Street. 


At Chicago, Illinois, before Commissioner Porter, January 10, 1938, 
at the Hotel Morrison. 


At Salt Lake City, Utah, before Commissioner Lee, January 10, 
1938, at the Hotel Utah. 


At Portland, Oregon, before Commissioner Lee, January 17, 1938, 
at the Multnomah County Court House. 


At Washington, D. C., before Division 7, January 17, 1938, at the 
offices of the Commission. 


The Commission announced that oral argument will commence im- 
mediately after the close of the hearings, with briefs and memoranda to 
be served and filed at the conclusion of the oral arguments. 





LATIMER REAPPOINTED TO RAILROAD RETIREMENT BOARD 


On November 16, 1937, President Roosevelt sent to the Senate the 
nomination of Murray W. Latimer, of New York, to be a member of the 
Railroad Retirement Board for a term of five years from August 29, 
1937, to which office he was appointed during the last recess of the 
Senate. Mr. Latimer has been Chairman of the Railroad Retirement 
Board since its inception. 
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At The Interstate Commerce Commission 





Southern Governors Drop Rate Complaint 


The Southern Governors’ Conference has decided to abandon, for the 
present, its petition for an Interstate Commerce Commission investiga- 
tion of commodity rates from points in the South to points in Official 
Territory (Docket 27655). Counsel for the complainants notified Com- 
missioner Eastman by letter that they were not prepared at this time to 
proceed with their evidence. Their action was based on the currently 
unfavorable earnings of the railroads. 





Western Passenger Rates 


The Interstate Commerce Commission has issued an order author- 
izing changes in passenger rates in western, southwestern and transcon- 
tinental territories on 10 days’ notice. Among the changes authorized 
is the increasing of the one-way intermediate class fares in tourist sleep- 
ing cars from a basis of 2c per mile to 214¢ per mile. 





Dr. Wylie Retires As Director Of Bureau of Accounts 


Dr. Alexander Wylie retired as Director of Bureau of Accounts of 
the Interstate Commerce Commission on November 30th. He has been 
succeeded by Mr. Frank 8S. Fowler, who has been Assistant Director of 
the Bureau for the last fourteen years. 





Waiver Of Rule 9 (e) Of Tariff Circular No. 20 


The Interstate Commerce Commission has further postponed the 
revocation of Special Permission No. 133575, thus continuing relief from 
Rule 9 (e) of Tariff Circular No. 20, as to the number of effective supple- 
ments, until February 1, 1938, and as to the volume of supplemental 
matter until June 1, 1938. Special Permission No. 133575 is revoked in 
its entirety on June 1, 1938, under the order of the Commission dated 
November 22, 1937. 





Intrastate Class and Commodity Rates In Kentucky 


The Interstate Commerce Commission has denied the petitions of the 
Evansville Chamber of Commerce and the Cincinnati Chamber of Com- 
merce for modification of its report in Docket No. 27325—Intrastate 
Class and Commodity Rates in Kentucky. At the same time the Com- 
mission ordered the proceeding reopened for further hearing in con- 
nection with Docket No. 27655—Southern Class Rate Investigation, 1937. 
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Regulation of Motor Carriers 


Commissioner Eastman Addresses American Trucking 
Associations, Inc. 


Commissioner Joseph B. Eastman of the Interstate Commerce Com- 
mission delivered an address before the American Trucking Associations, 
Ine., at their convention at the Kentucky Hotel, Louisville, Ky., on 
November 16, 1937, in which he summed up the experiences of the Inter- 
state Commerce Commission in the administration of the Motor Carrier 
Act, 1935. He conceded that the Interstate Commerce Commission has 
done some things which should not have been done, and left undone 
some things that ought to have been done, but, he said, ‘‘ We have given 
the job, I believe, the best that we had in us, * * * All things con- 
sidered, and especially the tremendous proportions of the job, I feel 
that we have made a good start.’’ Inability to act as promptly as the 
best interests of all concerned require is, the Commissioner said, the 
worst fault. He explained that the Commission has not had an adequate 
staff, and that its methods and procedure can be improved, and, also, that 
the Motor Carrier Act should be amended in some respects, particularly 
so as to bring about as much decentralization of administration as 
possible. 





Los Angeles Commercial Zone Established 


The Interstate Commerce Commission has issued an order, under the 
Motor Carrier Act, 1935, establishing the commercial zone of Los Ange- 
les, California, in which transportation by motor vehicle in interstate or 
foreign commerce, with certain exceptions, will be partially exempt from 
regulation, under Section 203 (b) (8) of the Motor Carrier Act. 





Sizes and Weights of Motor Vehicles 


In Ex Parte MC-15, the Interstate Commerce Commission has in- 
stituted an investigation to enable the Commission to make a report, 
under the provisions of Section 225 of the Motor Carrier Act, 1935, on 
the need for Federal regulation of the sizes and weight of motor 
vehicles and combinations thereof, and, also, to enable it to prescribe 
reasonable requirements, under Section 204 of the Act, as to sizes and 
weight of motor vehicles and combinations thereof in so far as they affect 
the safety of operation. The proceeding will be assigned for hearing 
at a later date. 
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Administrative Rulings of Bureau of Motor Carriers 


The Bureau of Motor Carriers of the Interstate Commerce Commis- 
sion has issued Administrative Ruling No. 69, reading as follows: 

Question: A motor carrier which is authorized by the Commission 
to transport commodities between named termini but in only one direc- 
tion is unable to make delivery of a shipment to the consignee because 
of refusal of the consignee to accept it. May the carrier transport the 
rejected shipment back to the consignor? 

Answer: Yes, if it has a proper provision in its tariff or schedule and 
contract governing the transportation of rejected shipments. It is the 
earrier’s duty to make proper and reasonable disposition of shipments 
which it can not deliver, and the return of the rejected shipment is 
deemed to be within the scope of its authority although not expressly 
authorized therein. 

The Commission has issued Administrative Ruling No. 70, reading 
as follows : 

Question: An interstate motor carrier was engaged in bona fide 
operation on and subsequent to the statutory ‘‘grandfather’’ date from 
one city to another, the limits of the commercial zone of the latter of 
which cities has now been determined by the Commission. Such com- 
mercial zone as established includes a contiguous municipality, which the 
earrier had not served on the statutory date. May the carrier now law- 
fully extend its operations to such contiguous municipality merely be- 
cause it is included within the commercial area? 

Answer: No. The sole purpose of defining the area of municipal 
zones is to determine the application of the exemption provision in Sec- 
tion 203 (b) (8). The determination of such municipal zones does not 
so enlarge the rights of any carrier as to permit it to extend its opera- 
tions beyond any point not actually served on the statutory date. 





Accounting Systems For Motor Carriers Prescribed 


The Interstate Commerce Commission has adopted orders pre- 
scribing for Class I motor carriers, both bus and truck, accounting sys- 
tems to be put into effect on January 1, 1938. Class I carriers are those 
having average gross revenues of $100,000 or over annually for the three 
years preceding the effective date. 

The Commission announced that it regards it as unwise to impose 
accounting systems on the smaller Class II and Class III motor carriers 
until it has funds which will permit it to appoint and locate in the field 
offices of the Bureau of Motor Carriers accountants who can advise and 
help the carriers put such systems into effect, and until it is satisfied 
that the system which it contemplates for the Class III carriers is suf- 
ficiently simple to be practicable. The Commission expressed the helief 
that the larger Class I carriers can comply without much difficulty with 
the requirements proposed, since many of them now have very similar 
systems in effect. 
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The accounting classifications prescribed differ in the treatment of 
some matters from the railroad classifications which the Commission has 
prescribed. 





New District Director of Nashville Office, Bureau of 
Motor Carriers 


The Interstate Commerce Commission has announced the selection of 
Mr. Ward Faulkner, as District Director of the Nashville office of the 
Bureau of Motor Carriers. He succeeds Mr. Herbert Qualls who was 
recently promoted to Assistant Director of the Bureau. 

Mr. Faulkner was one of the earlier appointees as District Super- 
visor with the Bureau, being stationed most recently at New Orleans, 
Louisiana. He has had much experience in the motor carrier field, having 
operated a motor transportation system for thirteen years and later 
being in charge of the enforcement of the Oklahoma Motor Carrier and 
Vehicle License Laws for a period of approximately four years. 





Standing Committees, 1937-38 


Special Committee on Admission to Practice before |. C. C. 


Wilbur LaRoe, Jr., Chairman, Washington, D. C.; Edwin A. Lucas, 
Philadelphia, Pennsylvania; Joseph F. Eshelman, Philadelphia, Penn- 
sylvania; W. S. Creighton, Charlotte, North Carolina; Henry J. Saun- 
ders, Washington, D. C. 





Senate Committee On Interstate Commerce To 
Recommend Remedial Legislation Relating 
To Railroads 


The Committee on Interstate Commerce of the Senate, as a result of 
its investigation of the financial structures of certain railroads, will, 
according to Chairman Wheeler, recommend to Congress remedial legis- 
lation designed to aid the rehabilitation of the rail transportation sys- 
tems. Chairman Wheeler indicated that the Committee may conclude 
that it is necessary for Congress to give the Interstate Commerce Com- 
mission power to force coordination and consolidation of the railroads. 
The Committee has announced that the investigation of railroad financing 
will not be extended beyond next January. At that time it is expected 
that a round table discussion will be had, in which representatives of 
railroad management and railway labor, as well as members of the Inter- 
state Commerce Commission, will be asked to participate. 
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Federal Communications Commission Procedure 
Revised 


HAIRMAN MeNinch of the Federal Communications Commission put 
into effect November 11th two new orders which he said would prove 
that ‘‘we want to live in a glass house.’’ 

It was the second step which the chairman, whom the President bor- 
rowed from the Federal Power Commission to put the FCC in order, 
had made in recent weeks. His first was to abolish three divisions— 
Broadeast, Telephone and Telegraph—whose directors received $7,500 
annual salary. 

Of the two new orders, one makes it mandatory that the secretary of 
the commission issue weekly a list of all applications and the action of the 
commission, a copy of which shall be sent to members of Congress, Gov- 
ernors of States and State utility commissions. 

The second directed the secretary to make a record of all communi- 
eations received by the commission relating to the merits of any applica- 
tion pending before the commission. This record, Mr. MeNinch said, 
will not necessarily include the names of members of Congress who call 
only for information about dates and hearings and other unimportant 
matters, but it will include the names of those who inquire about the 
“merits’’ of any pending case. 

‘*From various sources,’’ Mr. MeNinch said, ‘‘I gather the impres- 
sion that over a period of years there has grown up, like Topsy, the 
practice of making suggestions, requests or recommendations to members 
of the commission or its staff as to matters pending by those not of record 
as parties in interest ; and also by parties in interest, or their attorneys, 
after the record in a case has been closed out before action by the com- 
mission. 

‘*This has been the basis for a part of the eviticlen as to political or 
outside influence aimed at the commission. 

‘*For any one to make a request of or suggestion to a commission or 
staff member touching any pending quasi-judicial matter, or for any one 
to respond to any such request which is not a part of the public record 
in the ease does violence to the true conception of how an independent 
commission should exercise its quasi-judicial function.’’ 





REPEAL OF UNDISTRIBUTED PROFITS TAX URGED BY 
BROOKINGS INSTITUTION 


Repeal of the undistributed profits tax is recommended in the report 
of a study made public on December 9th by the Brookings Institution. 
The report was based on the actual effects of the tax on 1,560 corpora- 
tions. Proposed modifications were examined by the Brookings Institu- 
tion, and suggestions made for improvement of the levy in case it is 
retained, but the report concludes that its equitable and effective applica- 


tion to the complex and varied pattern of American industry is 
impossible. 


173 








James W. Carmalt, Chairman of National Media- 
tion Board, Dead 


AMES W. Carmalt, Chairman of the National Mediation Board, died 
at his home in Washington on December 2d after an illness of several 
weeks. He had served on the board since 1934. 

His public service prior to that time included a two-year job as 
counsel to the Federal Coordinator of Transportation and several years 
as chief examiner of the Interstate Commerce Commission. During the 
war Mr. Carmalt was on the staff of the War Industries Board. Later he 
was assistant to the general counsel of the United States Railroad Ad- 
ministration. 

He came to Washington in 1909 from private law practice in New 
York. Several years later he collaborated with Louis D. Brandeis, later 
a Supreme Court justice, on an important railroad rate increase case. 

Mr. Carmalt is survived by a sister, Mrs. Theodore D. Starr, and 
four adopted children, Leonard, John, Wilbur and Eveline Crupper. 

Mr. Carmalt was born in Montrose, Pa., the son of Mr. and Mrs. 
James E. Carmalt. He received his A. B. degree from Hamilton College 
in 1895, and studied law at Columbia University. 

He was admitted to the bar in New York State in 1898 and prac- 
ticed in New York City until 1909. During this time he specialized in 
street railway and other transportational problems. In Washington he 
represented railroad corporations and shippers. He was a member of the 
American Bar Association, and belonged to the University and Racquet 
Clubs of Washington and the Fort Schuyler Club of Utica, N. Y. 





Revised Rules of Practice and Procedure of 
The Tariff Commission 


HE Tariff Commission announces that revised rules of practice and 
procedure have been published in the Federal Register of December 
10, 1937 and are effective as of that day. 

In the new rules, the provisions of general application, that is, those 
applying in common to all types of investigations, have been segregated, 
and those applying specifically to investigations under section 336 or 
section 337 presented separately, thus avoiding the duplications found in 
the previous set-up of the rules under those sections. 

One new provision in the rules authorizes the holding of hearings by 
agents of the Commission. Since its creation the Commission has had 
authority to designate agents to hold hearings but it has heretofore not 
exercised that power in the administration of sections 336 and 337 and 
their predecessor statutes. 

Probably the most important change in procedure deals with the 
question of furnishing interested parties, and the public, information 
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concerning the Commission’s activities in matters pending before it. Pro- 
vision is made in the new rules for giving publicity at the time of filing 
to applications for investigation under section 336 and to complaints 
under section 337, and for affording public inspection of the non-confi- 
dential parts of such applications and complaints at that time. It is 
expected that this procedure will facilitate the gathering of information 
by the Commission and expedite the Commission’s decisions concerning 
applications and complaints. 

The Commission has abandoned the practice of setting forth in its 
rules tentative forms for applications and complaints. In lieu thereof 
the rules specify the types of information desired. It is expected that 
this method will enable persons requesting investigations to supply the 
Commission with fuller and more accurate information, without com- 
plying with any technical forms. 





Interesting Facts About The Railroads 


Not a passenger or employee in a Pullman car has been killed in the 
last three years, although the Pullman Company in that period has car- 
ried approximately 50,000,000 passengers. 





Nearly ten thousand air-conditioned passenger cars now are being 
operated by the railroads and the Pullman Company. 





Approximately 1,100 trucks of five ton capacity would be required 
te carry as much coal as a hundred ear freight train. 





The average load per freight car of car load traffic in 1936 was 36.3 
tons, the highest on record. 





Accidents at highway grade crossings and to trespassers on railway 
property accounted for 81 per cent of the total number of fatalities from 
all causes on railroads in 1936. 





_ The average number of miles covered each day by freight trains in 
this country in the first half of 1937 was 386.4 miles, the highest average 
ever attained. 








President Roosevelt Discusses Railroad Situation 


HE ‘‘railroad situation’’ was discussed on Wednesday, December 8th, 

by President Roosevelt and Chairman Jesse H. Jones of the Recon- 
struction Finance Corporation. Chairman Jones announced, following 
the conference, that the RFC had not made any loans to the railroads 
since September Ist, and that no applications for new loans are now 
pending. Chairman Jones said that what the railroads need are in- 
creased revenues rather than loans, and that, fortunately, the railroads 
have no loans coming due until next fall. 

At his press conference on Friday, December 10th, President Roose- 
velt indicated that he thought the quicker the final determination on the 
application of the carriers for an increase in freight rates is made the 
better it will be. He stated that the subject was wholly in the hands of 
the Interstate Commerce Commission. 

At the same time the President indicated strong opposition to Gov- 
ernment ownership or operation of the railroads. He stated that the goal 
toward which the transportation policies of his administration are being 
directed is a national system of adequate, economic and solvent railroads, 
privately owned and privately managed. Government ownership, he 
said, was the last recourse. Before he would turn in that direction, he is 
ready to sponsor a program of conciliation and a squeezing down of the 
top-heavy railroad financial structures within the present private capi- 
talistic framework, even if it entailed possible losses to insurance com- 
panies, educational and welfare institutions, and private holders of rail 
securities. 





Figuring Brakeman’s Pay 


By Put 8. Hanna, in the Chicago Journal of Commerce 


F interest to railroad men, who know how ‘‘ working rules,’’ laid down 

by the railway unions, operate to pay men for services not rendered, 
is a story told by a young fellow who decided to go to work on a railroad 
as a brakeman. He was so puzzled about the peculiar way his compen- 
sation was arrived at that he found it necessary, when writing back 
home to one of his farmer boy friends, to use the figure of plowing in 
order to make himself clear. His letter was as follows: 


‘*You would be paid four dollars a day for plowing or two dollars an 
acre whichever way would give you the most money, and if you plowed 
your two acres by noon you would get a day’s pay anyway and you would 
not have to work in the afternoon, or if you worked and plowed another 
two acres you would get two days’ pay for the day’s work. You would 
get a half hour extra for harnessing the mules in the morning and if you 
have to go up hill and down you get some extra pay more than if the land 
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was level. Also, if you have to turn around more than three stumps in a 
day, you get extra pay and if it takes you more than five minutes to turn 
a corner over and above what it would with the team you used to have, 
you would get extra pay for that. If you plowed part of the day and 
harrowed the rest of the day, you would get extra pay because it was a 
different class of service and if a plow broke down or a mule got sick 
with the flu, you would get paid for your acres or hours whichever was 
the most up to the place of the accident to the mule or the plow which- 
ever it was, and then you would get paid for the time you were waiting 
for the mule or plow to get well or changed for another one at the rate 
per hour, and then when you started plowing again you would get paid 
by the acre or hour whichever was the most, bearing in mind going 
up-hill, down-hill, turning corners, dodging stumps and such like as I 
have mentioned. Sometimes you don’t do a good job and have to double 
back and plow a furrow over again. You would get a minimum of ten 
minutes for this. Then when you quit at night and some other fellow 
was ahead of you at the water trough and you have to wait for five 
minutes to water the mules you get extra pay for that, which is called 
detention. 
Yours in haste, 


(Hanx)”’ 





TRANSPORTATION’S CONTRIBUTION TO NATIONAL INCOME 


‘*For each seven dollars that agriculture adds to our national income, 
transportation contributes eight dollars,’’ according to Col. Leonard P. 
Ayres, in a message to the Railroad Club at its Fifty-Sixth Annual Din- 
ner at New York City on December 9th. Col. Ayres added ‘‘if you think 
agricultural prosperity is important for our national well being, you 
ought to think that the prosperity of transportation is equally 
important. ’’ 











United States Supreme Court Action 





The United States Supreme Court held a short session on November 
29th, handing down a number of formal orders, but delivering no formal 
opinions. 


In No. 486—United States v. Northern Pacific Railway, the Court 
denied the petition for writ of certiorari, and thereby declined to review 
the decision of the United States Court of Claims wherein judgment was 
entered for the railroad in a suit to recover payment made on demand of 
the United States after final report of the Interstate Commerce Com- 
mission determining that partial payment to the railroad by certificate 
issued, under Section 212 of the Transportation Act, for the amount 
definitely ascertained to be due, together with prior advance payment, 
exceeded the amount necessary to make good the guaranty under Section 
209 of the Transportation Act. The money was paid by the railroad 
under protest after the Government refused to return bonds deposited 
as security for the advance payment only and withheld freight payments 
due the carrier. The Court of Claims held that since the partial pay- 
ment was not made under a mistake of fact, it could not be reduced, 
under the ruling of the Supreme Court of the United States in United 
States v. Great Northern Railway Company, 287 U. 8. 144. The action 
of the Supreme Court of the United States makes the decision and judg- 
ment of the Court of Claims final. 


In No. 543—Board of Directors of St. Francis Levee District, Et Al 
v. Kurn, Et Al, the Court also denied the petition for writ of certiorari, 
and thereby declined to review the decision of the United States Cir- 
cuit Court of Appeals for the Eighth Circuit which had sustained the 
granting of an injunction enjoining the prosecution of statutory suits in 
the Arkansas State Court for the enforcement of collection of levee taxes 
assessed against land owned by the St. Louis-San Francisco Railroad, now 
in process of reorganization under Section 77 of the Bankruptcy Act. 
The United States Circuit Court of Appeals, as did the lower court, held 
that the bankruptey court had exclusive jurisdiction of all property of 
the railroad, and that it could not be interfered with by suits in State 
Courts. 


The Court issued an order dismissing No. 40—Aetna Insurance 
Company, Petitioner v. Illinois Central Railroad Company, in which the 
insurance company sought to hold the railroad company liable for regis- 
tered mail stolen while in the custody of the railroad. The Court found, 
during the course of the argument, that no Federal question was involved 
in this case. The decision of the Supreme Court of Illinois (365 Lil. 303, 
6 N. E. (2d) 189), in favor of the railroad company, therefore, remains 
in effect. 


Petitions for writ of certiorari were denied on December 6th, in 
Nos. 551-552—Delaware & Hudson Railroad Corporation, Et Al. v. Penn 
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Anthracite Mining Company; and Same v. Feigenspan. In these cases 
the shippers sued to enforce reparation orders of the Interstate Com- 
merce Commission (200 I. C. C. 221), and the judgment of the United 
States District Court was affirmed by the United States Cireuit Court 
of Appeals for the 3rd Cireuit. The carrier claimed that the Interstate 
Commerce Commission did not have jurisdiction to award reparation in 
the absence of a quasi-judicial finding, under Section 14 (1) of the 
Interstate Commerce Act, that the rates were excessive so as to consti- 
tute a violation of Section 1 (5) of the Act. This contention of the car- 
rier was overruled by the District Court and the Cireuit Court of Ap- 
peals. Denial of the petition for a writ of certiorari makes the decision 
of the Cireuit Court of Appeals final. 


The Court has noted probable jurisdiction in two cases involving 
orders of the Interstate Commerce Commission in Ex Parte 104—Part IT 
—Terminal Services. In No. 514—United States, Et Al v. Pan-American 
Petroleum Company, Et Al, and in No. 530—United States, Et Al v. 
Humble Oil and Refining Company, Et Al, the Court has noted probable 
jurisdiction, and will, therefore, review the orders of the United States 
District Court at New Orleans and the United States District Court for 
the Southern District of Texas, each of which held the orders of the Inter- 
state Commerce Commission requiring the railroads to cease and desist 
making allowances to the shippers for terminal services to be invalid. 
The decisions of these Courts are contrary to that of the United States 
Supreme Court in the American Sheet & Tin Plate Company Case, and 
the United States and the Interstate Commerce Commission appealed in 


order to have that decision applied to these cases, and the injunctions 
dissolved. 





Mississippi Valley Association Opposes Reorgani- 
zation of Government Departments 


_ At the 19th annual convention of the Mississippi Valley Associa- 
tion held in St. Louis, Missouri, November 22nd and 23rd, 1937, the fol- 
lowing resolution was adopted : 


INDEPENDENT GOVERNMENTAL AGENCIES 


We are opposed to legislation which would place under the political control 
of the Executive and Cabinet Members such non-political offices as the Comp- 
troller General, the Interstate Commerce Commission, the Federal Trade Com- 
mission and other independent agencies. Such legislation would tremendously 
increase the control by the President over industry and would relieve the Execu- 


tive Departments of the present close supervision over the spending of 
federal funds. 











Bituminous Coal Commission Amends 
Rules of Practice 


Under date of November 5, 1937, the National Bituminous Coal 
Commission amended its rules of Practice and Procedure. Members may 
secure the amended rules by writing the Executive Secretary. 





Gillispie Resigns From I. C. C. Bar 


Ray V. Gillispie of Houston, Texas, submitted to the Interstate 
Commerce Commission on December 16th his resignation from the Com- 
mission’s Bar ‘‘for the good of all parties interested.’’ [See September 
JOURNAL, p. 443]. 





Disposition of Mississippi Barge Lines 


President Roosevelt indicated at his press conference on December 
17th that the Government did not intend to dispose of the Barge Lines 
on the Mississippi River. He stated that things were going well with 
the Barge Lines and that they were operating in the black. 





Railroad Retirement Board Work 


From June 30, 1937 to November 30, 1937, the Railroad Retirement 
Board received in excess of 34,000 annuity applications, or an average of 
about 290 for each working day. Including applications filed under the 
1935 Act, but excluding pensioners taken over from the railroads, a 
grand total of more than 84,000 applications were received up to Noven- 
ber 30, 1937. Up to that date the Board had awarded a total of 37,577 
annuities under both Acts, and a grand total of 77,804 annuitants and 
pensioners were then being carried on its rolls. 

On December Ist, there were 22,986 annuity applications awaiting 
verification of service and compensation from the records in the files of 
the carriers, and 18,612 applications in the process of completion. The 
remainder of the applications involve questions of eligibility of the appli- 
cant or of the employer. On November 30, 1937, the Railroad Retire- 
ment Board had 1,510 employees. 














